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Tradewell, Becky

From: Wong, Manyee
Sent: - _ Friday, January 05, 2001 3:34 PM
To: Tradewell, Becky
Subject: Green Tier
~ Hi Becky,

I'have been told that we will be briefing the Governor on the basic concepts of the Green Tier Initiative. As you know, the
Green Tier Advisory Committee has been meeting the past few months to develop a new environmental management _
concept. | have been waiting for information from DNR regarding their formal proposal but nothing has happened. And |

was kept pretty much in the dark as to what DNR plans to do. Anyway, | am suppose to use whatever information | have

and brief the Governor on the initiative. And statutory language will have to drafted if the Governor wants to pursue the
- initiative. .

| am sending over to the LRB some drafting instructions and a copy of DNR's concept paper for the Green Tier legislation.
I checked off the instructions that | think should be drafted. Please work directly with DNR on this. | think that would be

most effective. You could call Lance Potter (Management and Budget at 267-7418) or Mark McDermid (267-3125) for
further instructions or questions on the language. '

Thanks. | know you will probably not be happy about this. 1 apologize but it was out of my hands.
Manyee ,



STATE, OF WISCONSIN

DEPARTMENT OF ADMINISTRATION £y
* 101 East Wilson Strect, Madison, Wisconsin

TOMMY G. THOMPSON

Division of Executive Budget and Finance
Post Office Box 7864 -
Madison, WI 53707-7864

GOVERNOR Voice (608) 266-1736

Fax (608) 267-0372
GEORGE LIGHTBOURN TTY (608) 267-9629
SECRETARY

Date: January 5, 2001

To: Steve Miller, LRB

From: Manyee Wong, DOA

266-7595

Subject: Green Tier Statutory Language

I'm forwarding statutory language requests based on Governor’s recommendations:

1.

Authorize DNR to implement the Green Tier Initiative developed by the Green Tier

Advisory Committee. Please see the attachment titled “Concepts for Green Tier
Legislation”.

Create a biennial appropriation for a Green Tier Grant under the Department of

- Commerce. Provide $200,000 GPR in FY02 and $200,000 GPR in FY03 for grants to

non-governmental organizations to develop capacity for stakeholder involvement and to
provide technical assistance to businesses, organizations, and persons interested in
the development of Environmental Management Systems. Require that at least
$150,000 of the appropriated amount be used to build NGO capacity.

Require the Dep'art.menfs of Commerce and Natural Resources to work together to
introduce and provide consultation on the concepts of Environmental Management

Systems to all relevant stakeholders and proceed with the implementation of the Green
Tier Initiative.
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12/22/00

CONCEPTS FOR GREEN TIER LEGISLATION

(Revisions to the December 7th meeting draft are in bold and italicized)

The legislation should have sufficient details to be self-implementing. Green Tier legislation should not -
require that rules be developed by DNR before the program can be implemented. Program should be -
similar to the Stewardship Track of the EPA’s Performance Track Program to allow for delegation of EPA
program. The legislation should include provisions authorizing the DNR to adopt administrative rules to
adapt the Green Tier program to meet the critéeria of EPA’s Performance Track Program and federal
JSarm programs. ' : '

1. Purpose and Intent. Use the intent language that was developed with the Green Tier Advisory
Committee. Additional work on this component should wait until further development of the
-remaining legislative concepts. (Attachment 1) o ’

ﬁ. " Current regulatory programs (“control tier”)
a. Continues as béseiine ?rogfam requirements (not directly affected by Green Tier). :
b. Becomes “default” for those that leave the Green Tier.

3¢ Green Tier program would be developed as a 2-level program. Entity (company, organization,

\/( political subdivision, single facility or business sector) would apply for Green Tier program.
Eligibility criteria applied to “entity/applicant”, as described in application. Application for
certification would demonstrate applicant’s qualification for Green Tier. DNR would approve

 applications by certifying entities for entry into Green Tier. Certification enables an entity to »
participate in Level 1. Certification is a precondition to participation in Level 2, although the DNR
may waive this precondition. : ’

a,~ Green Tier (Level 1) entry criteria (enforcement-related). These enforcement criteria are )
_ - applicable to the entity which applies for the Green Tier program (i.e., if a facility applies, the
criteria apply to the facility; if a corporation applies for all of its WI facilities, the criteria apply to
“the corporation’s WI facilities). Note: These criteria are not compatible with the “compliance
screening criteria” for EPA Achievement Track. The Green Tier criteria are more “fact-based”
(“bright line”) criteria than the more “subjective” criteria used for the EPA Achievement Track
Program. : .

(1) No criminal judgment in WI (by company, owners who have greater than a 25% interest in
i the entity, managing operators) for violations that resulted in substantial harm to the public
health or the environment or presented an imminent threat to public health or the
environment in the last 5 years

\}}) No civil judgment in W1 for violations that resulted in substantial harm o the public health
or the environment or presented an imminent threat to public health or the environment in
the last 3 years : -

l/(3) No ongoing (filed in court) state or federal enforcement action in WI for a violation that
resulted in substantial harm to the public health or the environment or presented an
imminent threat to public health or the environment at time of application

}/ Green Tier (Level 1) application demonstrates



' W‘ What applicant has done: past environmental record
(%)’ What applicant currently has in place:

- (VWhat it plans for the future: beyond compliance goals; e.g., continual improvements or other
activities that enhance the environment '

. ¢/~ EMS (doesn’t need. to be ISO 14001, but must be approved by the DNR as functionally
7/~ equivalent to ISO 14001) The core elements of the EMS are: o
(1) environmental policy ' :
" (2) planning and procedures to achieve, maintain and exceed compliance
(3) implementation and operation
(4) checking
(5) corrective action
(6) compliance assurance
(7) pollution prevention _
(8) reports to the agency or public communication : _
The DNR will ensure that the EMS is appropriate to the nature, scale and environmental impacts
of the entity’s products, services or activities. ' : ’ '

\(}Y Commit to full implementation of EMS within 1 year of application [Note: This criterion
differs from EPA’s Achievement Track which requires that the EMS be in place at time of
facility reaching Achievement Track.] . ' '
(27" Annual audits of EMS, with every third audit by a third-party auditor, subject to review and
~ approval by DNR. The annual audit report shall be submitted to the DNR. EMS contains -
goal setting for moving beyond compliance, in two or three areas:
(8 Regulated aspects
(b) Non-regulated aspects

(c) Environmental/resources enhancement (stewardship)

(y’ Must explain rationale for goal choices and describe any consultation with local stakeholders
(neighbors, businesses, community) ) :

o 9')’ Annual feporting Qf progress toward meeting those goals -su.b‘mitte& t DNR
d._ Incentives (promotional efféﬁé conducted, supported or sponsored by state agencies)
(O] | Recognition including: _
| (a) A numbered certiﬁcaté-of récognitiqn and_ accepﬁné'e into Green Tier;

(b) ‘Identification of the entity as a participant in Green Tier on the Deparfment’s Green Tier
web site;

(c) Identification of the entity as a participant in Green Tier in news releases that the .
Department will issue to local newspapers at least annually; and

(d) Useof theA Green Tier logo for public relations such as newsletters and brochures.

(2) Technical assistance and training: The Department will helb. the entity to develop its EMS,
- undertake stakeholder involvement activities, address regulatory implications of pollution



prevention options, and improve its system to assure future compliance and improved
performance. ’ .

(3) Single point of contact: The Department ‘will assign a single contact to serve as the point of
contact for all of the entity’s media-specific permits (air, water and waste) and for technical
assistance. ‘

(4) Inspection reduction: The Department will reduce the frequency of inspections to the lowest
* frequency that is available within each media-specific program. The Department retains the
right to conduct an inspection if it becomes aware of noncompliance with a permit-
requirement. Reduced inspections would not “kick in” until EMS is active. -

‘%cess:

9)/ Application submitted
(‘2)/ Local public notice of receipt of application
: (y Opportunity for public informational meeting prior to DNR certification .
(4‘)/ DNR to decide on certification within 60 days of public notice or public meeting (if one is
held). The number of entities participating in the program, or the participation of a
particular applicant, may be limited by the DNR Secretary based on the Secretary’s

determination that such limitation is in the best interest of the program.

(7{ No administrative review of DNR certification determination (e.g., the determination will not
be subject to a contested case hearing ). -

“f. 7 Assistance

- (1) Financial assistance is provided to small businesses, business associations, cooperatives and

organizations chartered to participate in Green Tier (DOC grants).
2 EMS education (Dept. of Commerce and UW-Extension)

(3) Financial assistance to non-governmental organizations (NGOs) for capqéity-building to
participate in Green Tier process : o

4 Green Star —Level 2: Eritity (compény, organization, politiéal subdivision, single facility, cbmmunity

or business sector) would apply for Level 2 status. Application would demonstrate qualification for
" Level 2. : ’ ‘

\?/ Green Star (Level 2) entry criteria
%monstration that all of the Level 1 Green Tier eligibility criteria have been met (longer time
Y frame for enforcement-related criteria — e.g., 10 years without criminal judgment; 5 years
without a civil judgment for violations that resulted in substantial harm fo the public health
or \the environment or presented an imminent threat to public health or the environment.)
(g)/ EMS must be in place
'l/EMS/Compliance Audits

Q)/EMS must be in place at time of application .



¢/
(d/- Record of (and proposal fbr) Superior environmental performance in the following areas:
V Regulated aspects

(g)/ Non-regulated aspects

9/ Annual third-party EMS audits. Certification that the audit was conducted and a copji of the

audit report must be submitted to DNR.

Annual compliance audits. Annual compliance audits must be conducted and the results
of the audit disclosed to the DNR. If the compliance audit is a self-audit, the entity would
not be eligible for reduced inspections or monitoring as an incentive under the program.

Local stakeholders, selected by the applicant, subject to approval by DNR, are involved in
development of goals : .

(3)/Environmental/resour6es enhancemient (stewardship)

) '\(}a/Enabling_ and assisting others in_achieving environmental results

“Superior environmental performance” to be defined, described, criteria outlined or examples:
provided in legislation. Superior environmental performance is compared to what would have
been achieved through compliance with otherwise applicable requirements., considering both
qualitative and quantitative factors and would be proportional to the level of incentives sought
and obtained through the contract. '

“Superior environmental performance™ would be determined from a menu of options,
including: : )

- A commitment to the CERES principles .

— A commitment to undertake measures consistent with international agreements

—ECO centered/rélated products system approach; product stewardship -

— Ecological restoration and land stewardship ‘

~ Innovative technology surpassing requirements

— Energy reduction through innovative technology )

— Continuous improvement through pollution prevention '

— Multi-media approach beyond regulatory requirements (resulting in a percentage reduction
against a benchmark) : o . . .

— Mentoring others/Technical assistance to others (on a geographic, sector, supply chain
basis). Environmental is only a starting point

— Significant, meaningful public involvement leading to addressing local community goals
(Beyond CERES, “Sniff” test)

’ Superidr environmental performance would be results-oriented, (Attachment 2 — EPA

Guidance on Project XL)

e. - Incentives (Outlined by entity in intent letter, or suggested by any party to the contract, based on
the following): ' ’ . . : o

(1) A statutory list of specific incentives, developed from input by the Advisory Committee.

(Attachment 3)

Q) Additional incentives may be developed by Department by rule.

(3) Specific incentives proposed by the applicant or other party and negotiated dmhg the process.



‘ DNR must ensure that the incentives would be “proportional” to the level of superlor
. » environmental performance proposed and obtained through the contract (e.g., “cap” on
c emissions/zero discharge to take advantage of full range of incentives). An accommodanon
would be made for risk-taking. Incentives would be determined from a menu of above listed
sources. Secretary facilitation (in listed mcentlves) for projects above and beyond those in the
Green Star contract. The real incentive is the ability to engage in risk-taking. An additional
incentive will be added to provide for deferred civil enforcement for self-disclosed violations
from audits, identical to the deferred civil enforcement authorized for the environmental

cooperative agreement pilot project legistation. Comphance deadline ﬂexxblhty is a primary
incentive.

f. ~Letter of intent submited as application for Level 2 status
'(i)))ﬁline of stakeholders involved to date and their interests

(\'b/rdentlfy incentives desired and indicate how they are propornonal to the superior
environmental performance proposed.

\V DNR will prioritize applications (i.e., letters of intent ) - may limit number of apphcatlons »
processed based on DNR’s ability to staff the program Department will establish an annual list,

based on stakeholder input, identifying aspects of supenor environmental performance which
merit prioritization of applications.

\y Contractual

‘/ Enforceable contracts prépared to outline commitments to superior environmental -
performance and incentives The DNR would develop “model” coritract terms to reduce

transaction costs. The process would allow for the apphcant or DNR to take “lead” on the
development of the contract.

9/ S-year contracts with eaay renewal

Process:  This-process is not designed to take into account the “permit” processes which may be

affected by the terms of the contract (e.g., it does not try to accommodate differences in public
participation). The contract would be negotiated according to this process---to the extent that the -

contract terms affected permit or approval provisions, those conditions would be revised in a
parallel or subsequent process.

(\%Applicant establishes goals with stakeholders input

&)/Leﬁer of intent is submitted

\(B}Department public notices acceptance of letter of intent with pubhc informational meeting
optlon

(4) Stakeholders may request of the DNR Secretary authorlzatlon to pamc1pate in contract
negotiations, with the Secretary deciding if a stakeholder has made a case for a level of -

interest in the issues to warrant participation as a party to the contract. Stakeholders seeking
party status must notify the Department within 30 days of public notice of letter of i intent.
DNR will set deadline for identification of interests and issues to be addressed.

© (5)€ontract is negotiated with Department with notice and request for input.

\(yﬁblic Informational meeting made available on contract




5.
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1(7/DNR makes decision within 90 days of submittal of letter of intent or within 30 days of public
notice or public meeting, if public meeting is held. '

9{ Formal review of DNR's decision to enter into contract would be available onlz' under s.
' 227.52, Wis. Stats. (judicial review). )

~ De-certification;

: y A Certiﬁcatioﬁ in the Green Tier program (Level 1 or 2) may be revoked if a judgment is entered

against applicant/entity in W1 for a civil or criminal violation that resulted in substantial harm o
the public health or the environment or presented an imminent threat to public health or the
environmerit.. :
\b// * Certification in the program may be suspended if applicant/entity is referred to a state or federal
prosecutor in WI for a civil or criminal violation that resulted in substantial harm to the pablic

. health or the environment or Dpresented an imminent threat to public health or the environment.

\e./ Certification in the program may be suspended or revoked if applicant/entity requests a voluntary

withdrawal from the program (e.g., if the applicant is unable, due to economic hardship, to
complete the terms of its commitment under the program). :

d./ Provisions from cooperative erivironmental agreement legislation for revocation (s. 299.80(7),
- Stats.) should be reviewed for inclusion in Green Tier legislation. (Attachment 4)

ti/ When there is a contract, the coniract shall identify the remedies if a party to the contract fails to
perform. - :

Third party would have right to requést Department initiate de-certification process.
Data Collection/Environmental Results Learning System:

a. Department shall create an environmental resuits learning system with goals of continuous
environmental improvement and earned trust, involving business, governmental and environmental
parties. The Department shall collect data Jfrom Green Tier participants and non-participants to
assist all in performance improvement as partners in an environmental results learning system.

b. - The goal of the learning system will beto help all parties involved in Green Tier understand
how goals were achieved and then share appropriate information about the practices and’
technologies used to achieve those goals so that others might learn. ‘

c. Partners in the system shall include Department-selected stakeholders with an interest in
continuaus improvement through respectful collaboration, earned trust and sharing of best
practices and technology. :

d. Confidential business information voluntarily provided by partners (including data on
unregulated aspects and data from unregulated entities or data Jrom new.technology being tested
under a Green Tier contract) will be protected and costs may be shared by the state on data
collection under the Green Tier program to obtain data of value in tracking progress toward
Driorities and goals established by the Statewide Stakeholders Group under #7. : '

e. Department shall confer with citizens, business, government, the financial sector and
_environmental organizations on data needs (including refocusing of data priorities to a performance
system) and to evaluate results and produce recommendations for system improvements, technology

transfer and further testing of ideas. ' o

’

’



f- Department shall every 2 years evaluate, in consultation with participants and stakeholders,
Dprimary and secondary data, recommendations and best practices produced by the system as applied
to Department policies and programs, cooperating agencies and Green Tier participants .

g Department shall report to the legislature 3 years after the program begins; following reports to the
legislature are due every 2 years. .

‘7/ Statewide Stakeholder Group. DNR:appoints a statewide stakeholder group representing

. environmental organizations, businesses and municipalities to advise on overall operation of the Green
Tier system, to set priorities for direction of the system and to assist in evaluation of the system.

8./ Environmental Charters. DNR will encourage organizations, including unregulated entities, small
business, agricultural organizations and local governments to develop associations to work

. collaboratively on activities or projects to achieve superior environmental performance in the context
of thie Green Tier program. :

9. Training: In conjunction‘with DNR, training would be provided through the UW Extension and
" Department of Commerce. 4 '

10. C_apaicity of NGO’s:” Monéy should be provided for NGO’s and stakeholders to assist in their
participation in Green Tier program.

11. staffing in DNR and other agencies needs to be authorized by the Legislature.
Adequacy of DNR resources is a critical issue for Green Tier implementation. It is estimated that _
realistically 4 or 5 FTE positions (perhaps on a “project basis) would be necessary for start-up. There

would be some distinction between the level and type of technical support required for Level [ and
Level 2,




Tradewell, Becky

From: Wong, Manyee

Sent: . Friday, January 05, 2001 3:37 PM
To: Tradewell, Becky

Subject: FW: Green Tier Language

Hi Becky,

Here is a statutory language request from DNR regarding the Green Tier Initiative. It was never submitted but | just
received this from Lance Potter and it may help you with drafting the Green Tier Initiative.

Thanks.

----- Original Message-----

From: Potter, Lance

Sent: Friday, January 05, 2001.3:30 PM

To: Wong, Manyee _
Cc: McDermid, Mark; Felker-Donsing, Susan; Polasek jr., Joseph P
Subject: Green Tier Language

Manyee,

Please attach this document to the statutory language request you are sending to LRB.

GT-Statutory
Language.doc

Thanks,

Lance



Division:
Bureau:

Topic:

Problem Identification:

Request:

Statutory Lang. Change:

N4

2001-2003 Biennial Budget Request

Customer Assistance and External Relations-

Cooperative Environmental Assistance

Green Tier Regulatory System

2001-2002 " 2002-2003

$667,900 5 (FTE) $790,500 5 (FTE)

Develop and implement a new Green Tier Regulatory System. This
is a voluntary incentive program to reward "beyond compliance”
companies through this alternate environmental regulatory track.
Attributes include strong public involvement, regulatory flexibility,
dealing with issues that are currently not regulated and linking better

environmental and better economic performance.

. This request is for 5.00 FTE Permanent to develop and implement

this program from rule development and solicitation of applicants to
writing agreements and ensuring compliance. In addition there is
grant money requested, which will be made available to NGOs and
for technical assistance,

There will need to be a statutory language change to Section 299.80
that authorizes the DNR to develop rules to implement a Green Tier
Regulatory Program. This section currently contains the
Environmental Cooperation Pilot Program. The goals of these two
programs are identical and should be carried over. Other parts of the

 pilot program that met with success such as the handling of self-

reported violations should also be continued. Other incentive clauses

such as tax incentives should also be authorized in appropriate
statutes.



Tradewell, Becky

From: Wong, Manyee

Sent: Friday, January 05, 2001 4:01 PM
To: 4 Tradewell, Becky

Subject: RE: Green Tier Language

Yup. But i do have a concept paper from the Green Tier Advisory Committee that is a lot more detailed. | have included it
with the drafting instructions. | believe you should be able to work from that document a lot more effectively. DNR sent
this probably just to show that they sent me something. | looked it over and it's not helpful at all. 1 guess you should just
ignore it and use the concept paper developed by the Green Tier Advisory Committee. .

You could share with DNR any stétutes regarding program development. But don't share with them any fiscal items (i.e.,
amount of grant we are recommending). ’

Thanks again.

-----QOriginal Message-----

From: Tradewell, Becky

Sent: Friday, January 05, 2001 3:48 PM
To: Wong, Manyee

Subject: RE: Green Tier Language

Manyee,
Is this one page all that you got from DNR?

-----Original Messagg-----

From: Wong, Manyee

Sent: -Friday, January 05, 2001 3:37 PM
To:- Tradewell, Becky : '
Subject: FW: Green Tier Language.

Hi Becky,

Here is a statutory language request from DNR regarding the Green Tier Initiative. It was never submitted but
I just received this from Lance Potter and it may help you with drafting the Green Tier Initiative. :

Thanks.

-----Original Message-----

From: Potter, Lance

Sent: Friday, January 05, 2001 3:30 PM

To: Wong, Manyee

Cc: McDermid, Mark; Felker-Donsing, Susan; Polasek jr., Joseph P

Subject: - Green Tier Language .

Manyee,

Please attach this document to the statutory language request you are sending to LRB.
<< File: GT-Statutory Language.doc >>

Thanks,

Lance )



Tradewell, Becky

From: Wong, Manyee

Sent: Monday, January 15, 2001 4:37 PM
To: _ Tradewell, Becky

Subject: » RE: Green Tier

Yes. For now, require DNR to specify in administrative rules the incentives for par’ticibation in the program.

-----Original Message-----

From:  Tradewell, Becky @~ :
Sent: Monday, January 15, 2001 4:15 PM
To: Wong, Manyee

Subject: RE: Green Tier

If you want it done by rule, the draft should probably specify that. | think that would be fine, but everyone has to
realize that DNR would be limited to incentives that do not conflict with existing statutes.

Becky
----Original Message----— )
From: Wong, Manyee
Sent: Monday, January 15, 2001 4:06 PM
To: Tradewell, Becky
Subject: RE: Green Tier

S enpReg

| did not check any-of the incentive provisions because | thought this could be done through DNR’s
administrative rules rather than specifying them in statutes. | need to think about how best to approach this

further. Go ahead and draft the language without the incentives for now and | will let you know of any changes
as soon as | can. ' ’ ’

Thanks.
Manyee
-----Original Message-----
From: Tradewell, Becky :
Sent: Monday, January 15, 2001 3:52 PM
To: Wong, Manyee

Subject: Green Tier

Manyee, N
In the instructions for Green Tier, you did not put a check next to any of the provisions related to
incentives for participating in the program. Some of the incentives that DNR's committee proposed
are problematic, but perhaps the draft should specify some benefit for participating in the program,
especially in level two. Under that part of the program, DNR and the participant are supposed to enter
into a contract. Contracts usually have an exchange: each party provides something that the other

wants. Also, the requirements for participating in level two are fairly demanding. If no benefits are
specified, there may be no participants.

One possibility, included in the concept paper, is that the draft could provide deferred civi
. enforcement, as in the environmental cooperation pilot program (see s. 299.80 (12) to (14)). DNR
+ could also promulgate rules that provide for incentives. It should be understood, however, that without

_ specific authorization DNR may not provide any incentive that requires overriding any statutory
requirement.

Please contact me if you would like to discuss this.

Becky




Tradewell, Becky

From: Hammer, Charles R

Sent: . Monday, January 22, 2001 3:43 PM

To: Tradewell, Becky '

Cc: Steidl, Thomas F; McDermid, Mark; Hammers, Mike (DNR); Smoller, Jeff; Potter, Lance
Subject: RE: Green Tier : i :

Becky, don’t worry, you didn't get us into any hot water. But, as you saw from Lance Potter's email, | am sending you today
some thoughts anyway. | don’t know whether they will help much, since tomorrow our green tier internal staff will meet at
9:00 to discuss your most recent draft, and we’ll then be able to provide more comprehensive feedback. My comments will
move from the beginning of the draft through to the end. You will see that | have jumped past some of your question that
appear as annotations without comment. That is because | want to deal with those at our meeting tomorrow.

On both drafts sent to us, you had a note on the first page about extending the concept of "environmental requirement” to
federal requirements. We don’t want to include federal requirements. Its always dicey to put oneself in a position of
determining whether an entity is complying with some other entity’s requirements. Plus, we have delegation from the feds
for the vast majority of environmental acitity that takes place, so the state authority we have in place both covers our
environmental concems and is ours to interpret. You also questioned whether we would want to cite something like what

appears in 293.37(2)(e) as “"law for the protection of the natural environment.” The answer is no; that language is too
imprecise for this effort, ’

On page 3 you comment on the questionable fit that "managing operators” and persons with an ownership interest has for
governmental or nonprofit entities. I think it is true that the language doesn’t appear to be the best fit, but its probably okay.
The reference to ownership would likely never confuse anyone with respect to municipal particiapation. There could be
more of a problem with figuring out who is a "managing operator" giving the varied types of activities that municipalities are
involved in. But, | think that we would be able to figure it out once the facts are known in any given situation. Plus, we are
providing for an escape valve in (4)(c). You also asked whether the language should read in terms of "managing operator-
of a covered facility.” That's probably better language, though the existing language is probably a bit more clear that the
“applicant” is one entity, but that applicant's managing operators are also to be considered.

On page 5 you asked what it means to “limit an applicant's participation.” The advisory committee wanted a kind of catch-
all ability vested in the Department fo preclude participation by someone who shouldn’t be in the program, but who could
~get through the screen. One example was an entity under serious investigation for a criminal violation--but not yet charged
or possibly not yet informed. So, thé intent was as much to provide for the disallowance of participation as the limitation of
participation. | wonder whether we can can "limit the extent of participation® which could go all the way to precluding any

form of participation. We'll talk about this more tomorrow. , - . .
On page 10 you ask whether the intent is to not have contested case hearings available, only judicial review. Section
299.80(6)(d), notwithstanding, the intent here is to have the sole method of review being a judicial review.

More after our morning meeting.

From: Tradewell, Becky
Sent: Saturday, January 20, 2001 10:09 AM
To: Steidl, Thomas F; Hammer, Charles R

SUblect: Green Tier.

| am afraid that you will get leaned-on about reviewing Green Tier and | am sorry about that. In the course of
responding to a DOA inquiry about Green Tier; | told the analyst that | had sent DNR attorneys some language. |
guess that | was trying to deflect her pressure. She in turn contacted Lance Potter and asked him to get you to hurry.
I have now told her that | did not mean that you were taking too long and that a proposal like this simply takes time.

Becky Tradewell




. E . 7 2001-2002 DRAFTING INSERT LRB

@1\4— FROM THE RCT:......
3 LEGISLATIVE REFERENCE BUREAU _

SECTION 1. 299.83 of the statutes is created to read:

3

299.83 Green tier ogram. (1) DEFINITIONS. In this section: -
ar ach ach

0 “Covered facilitx means a facilityjlrnat is fnc uded, or intended to be included,
in the green tier program. |
0 f“Enviromheﬁtal management system” means an organized set of procedures
mmmeto evaluate \Q& environmental
performance of ght~xetiity and to achieve rl;leasurable or n;)ticeable improvements
in that environmental performance through planning and changes in ﬁpqﬂsmm‘a\
6perat1;ons. ' ‘
() “Environmental performance,” unless otherwise qualified, means the effécts,
whether regulated under chs. 160 and 280 to 295 or unrégulatea, ofa faciﬁrt}f)‘r:—l*éi\?,:\y
. water, land, natural resources, and human health.
0 “Environmental requirément” means a requiremént in chs.160 or 280 to 299,
‘a rule promulgated under one of those chapters, or a permit, license, other apprbval,
or order issued by the department under one of those chapters. . |

‘ *+NOTE: Federal? The draft could use language something like s. 293.37 (2) (e)
L. b. (law for the protection of the natural environment) though it seems that specific
statutory cross-references would leave less room for argument.

0 “Green tier contract” means a contract entered into b);zhe department and

anet thet woy be 5358 E’y thel | P‘*‘#&
a participant in level 2 of the green tier progran})that specifies the participant’s
‘commitment to superior environmental performance and the incentives to be

provided to the participantbymmpaww.

0 “Green tier program” means the program under this section.

0 “Superior environmental performance” mearns one of the following;:



1. That an entity limits the discharges or emissions of pollutants from, or in
some other way minimizes the negative effects on air, water, land natural resources,
or human health of a facility that is owned or operated by the entlty to an extent that
is greater than is required by applicable envuonmental requiremernts.

‘2. That an entity minimizes the negative effects on air, water, land, natural

o vaw wmatenals used He entrly or
resources, or human health ofjproducts or services produced or provided by the entity
to an extent that is greater than is required by applicable environmental

requirements.

+»NOTE: Does this need to be here}{?}so, does proposed sub. (S)Q @to be
broadened to allow for this? Perhaps there is a problem with the language “at the covered
facilities” in sub. (5) (¢) 1. and 2., but I am not sure how to change that language. I have
thought about “with respect to the covered facilities” or “at to the covered facilities or with
respect to products produced or services provided at the covered facilities.” Perhaps a
separate subdivision in sub. (5) (e) would be better, if something is needed.

3. That an entity voluntarily engages in restoring or preserving natural
resources. |

4. That an entity helps other entities to comply with environmental
requirements or to accomplish the results described in subd. 1. or 2.

should it be limited to helpmg others achieve superior environmental performance"

****NOTE should the concept of helping others to comply be included in subd. 4 OBAL

*NOTE: Should the definitions in s. 299.80 (or some other deﬁmhons) of “facility,” IJ'
“interested person,” or any other terms be added?

(2) ELGIBLE PARTICIPANTS. Any public or private entity may apply to the
C ot
department to participate in the green tier program. A groum‘ pnvate entities ﬂm

e Rgageth AT Gt \busineddés may together apply to the department to -

participate in the green tier program An applicant for the green tier program shall
o achvihies :

identify the facﬂme%:hat it intends to include in the program.
(3) ELIGIBILITY FOR LEVEL ONE. (a) An applicant is eligible for level one of the

green tier program if the applicant satisfies the requirements in pars. (b) to ). If
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an applicant consists of a group of,‘private entities, each requirement in pars. (b) tp
(d) applies to each entity in the group. |

(b) To be eligible to participate in level one, an applicant shall demonstrate all
of the following: | 4 '

1. That, within 60 months before the date of application, no judgment of
conviction was entered against the applicant, any fnanaging operator of the
. applicant, or any person with a 25% or more ownership interest in the aﬁplicant for
a criminal vioiation of an environmental requirement involving a covered facility "ag‘v&
that resulted in éubstantial harm to public health or the environment or that
presented an imminerit threat to public health or the environment.

2. That, within 36 mbnths before the date of application, no civil judgment has
been entered against the applicant, any managing operator of the appliéant, or any
person with a 25% or more ownérship interest in the appli(iarllt for a violation of an
environmental requirement involving a covered facil‘i,{}fgﬁa’.tvre ulted in substantial

harm to public health or the environment.

3. That, at the time of application, no case is pending for a violation of an
_ . o~ aehiv .
environmental requirement involving a covered facility that pésulted in substantial

/]

harm to public health or the environment or that presented an imminent threat to

public health or the -environment.

*xNOTE: The references to.managing operators and persons with ownership
Interests do not seem to fit well for governmental or nonprofit entities. Does that matter?/]‘,b
Should it be “managing operator of a covered facility™? '

(© To be éligible to participate in level one, an applicanf shall submit an

applicatioh that describes all of the following: PO
1. The applicant’s past environmental performance.at the covered facilitie ‘

or 'Or
2. The applicant’s current environmental performance at the covered-facilitiez4 v =
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3. The applicant’s pla?s for activities that enhance the environment, such as H’%
improving the applicant’s environmental performance at the cpvered faciliigg l

d To be eligible to participate in level one, an applicant shall do all of the
following: |

1. Have implemented, or commit itself to implementihg within one year of

or actiudies

application, at the covered fapilitie%( an environmental management system that is
all of the following:

a. Based on the standards for environmentai management syStems issued by
the International Organization for Standardization or that is determined by the

. department to be functionally equivalent to an environmental management system

that is based on those standards.

b. Determined by the department to be appropriate to the nature, scale, and

or activihics

environmental impacts of the applicant’s operationﬁ(

2. Include, in.the environmental systeni under subd. 1., goals in at least 2 of -

the following areas:

a. Improving the environmental performance of the applicant, at the covered
or actv iWes
facilitiei; in aspects of environmental performance that are regulated under chs. 160

and 280 to 295.

b. Imprdving the environmental performance of the applicant, at the covered
orachVrves

facilitiei, in aspects of environmental performance that are not regulated under chs.
160 and 280 to 295.

c. Voluntarily restoring or preserving natural resources.

3. Explain to the department the rationale for the choices of goals under subd.
2. and describe any consultations with residents of the areas near the covered

of achivikes

facilitiesl\and other interested persons concerning those goals.



management system under subd. 1., with every 3rd audit performed by an outside
auditor approved by the departrhent, and commit itself to submitting an annud
report on the audit to the department.

5. Commit itself to submitting to the department an annual report on progress
toward meetmg the goals under subd. 2.

(4) PROCESS FOR LEVEL ONE. (a) Upon receipt of an application for participation
in level one of the green tier program the department shall proyi _é)ubhc notice

or achwrt
about the apphcatlon in the area of the covered fac1ht1e7

(b) After providing public notice under par. (a) about an application, the
department may hold a public irlforrrlational meetiﬁg on the application.

() The department shall approve or deny an application within 60 days after
providing notice under par. (a) or, if the department holds a public informational -
meeting under par (b), within 60 days after that meetmg The depml’ww;l’ o‘lL
the number of part1cxpants in level one of the green tier program, or)h@ participation

by a partlcular apphcant based on the department’s determmatmn that the

limitation is in the best interest of the green tier program.

vasies . C’“IA

. ++++NOTE: What does it mean to limit an applicant’s partlcipation?. l\d‘i’ @bl&‘b
, méan +2 at dll of o
b o 1o bus 3,
(d) A decision by the department under par. (c) to approve®6r “deny an

application is not subject to review under ch. 227.
(5) ELIGIBILITY FORLEVEL 2. (a) An applicant is eligible for level 2 of the green
tier program if the applicant satisfies the requlrements in pars. (b) to (d). If an
ublie of

applicant consists of a grourp ot;\ private entities, each requirement in pars. (b) to (d)

applies to each entity in the group.
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(b) To be eligible to participate in level 2, an applicant shall demonstrate all of -

the following:

1. That,vwithin 120 months before the date of application, no judgment of
»convictio'rl was entered against the applicant, any managing operator of the
applicant, or any person with a 25% or more ownership interest in the applicant for
a criminal violation of an environmental requirement, involving a covered fac1htx

‘that resulted in substantial harm to public health or the environment or that
_presented an imminent threat to public health or the environment.

2. That, within -60 months before the date of application, no civil judgment was
entered against the applicant, any managing operator of the applicant, or any person
with a 25% or more ownership interest in the apphcant for a violation of an
enwronmental requirement, involving a covered fa‘gh?% tha;?esulted in substantial

harm to pubhc health or the environment.

3. That, at the time of application, no case is pending for a violation of an
. : ar ae/'uV;

environmental requirement, involving a covered facilitzl‘ thatresulted in substantial

harm to public health or the environment or that presented an imminent threat to

public health or the environment.
(c) To be eligible to part1c1pate in level 2, an apphcant shall do all of the

following: ‘ _ Jr / Vrﬁ‘ es

-1. Have implemented at the covered facilitied, an environrﬁental managem_eht
| system that is all of the following:

a. Based on the standards for environmental management systemé issued by
the International Organization for Standardization or that is defermined by the
.department to be functionally equivalent to an environmental management system

that is based on those standards.

5y



RCT........

b. Determined by the department to be appropriate to the nature, scale, and
environmental impacts of the applicant’s operations.

3. Agree to have an outside auditor approved by the department conduct
annual audits of the environmental management system under subd. 1. and to
submit an annual report on the audit to the department, |

5. Agree to annually conduct an audit of compiiance with environmental
requirements that are applicable to the cove_red facilities and to submit the results
of the audit to the department.

++=NOTE: Is the language about goals that is in level one supposed to be here as
well? Given the requirement about superior environmental performance, it seemed that

it mlght be unnecessary. #s
Dotk polr rqyzw( hex2~

“_t,[,&’s
(d) To participate in level 2, an apphcant shall demonstrate a record of superior

environmental performance, and describe the measures that it proposes to take to

‘maintain or 1mprove its superlor environmental performance, i atleasi-2 eftire-

oluntarily restoring or preserving natural resourc



(6) PrROCESS FOR LEVEL 2. (a) To apply for participation in level 2 of the green

tier program, an entity shall subrrﬁt a letter of intent to the department. In addition
to providing infbrmation necessary tb‘ show that the applicant satisfies the
requirements in sub. (5), the applicant shall do all of the following in the letter of
intent: '

1. Describe the involvement of interested pei‘sons in developing the proposal
for maintaining or improving the _applicant-’s superior environmental performance,

identify the interested persbns, and describe the interests that those person have. i k.l' s '
‘o

Ac oW
+»+NOTE: The interests that those parties have in what?m ;y to RM.O' g‘l"

- express this? Must DNR have approved of these interested parties in advance? {&ee point 7
4. c. of the concept paper) If 5o, I think something will need to be added to $ul. (5). “Tior %W

2. Outline the provisions that it proposes to include in the green tier contract.

(b) The department may limit the number of letters of intent that it processes

_ » based on the staff resources available [ After consultations with interested persons,
f; bﬁ:bw - '
129

the department shall annually establish a list identifying aspects of superior

4"5 ub . (s environmental perfzxj?ance that the départment will use to identify which letters of
MBS . i 'a)lcw;ﬁg Z
| Ao, intent it will process[and the ordér in which it will process the letters of intent.

+++*NOTE: 1. The concept paper states that DNR makes its decision within 90 days
of subniittal letter or 30 days of public notice or public meeting. What decision does that

ldl\ ”‘ 5 Ao r‘nﬁr&How would those deadlines work given this provision? Move_ provid izt ( 2%?19’

2. Should the process first have DNR determine wheﬂ‘%e applicant satisfies the %
4'#0 m requirements in sub. (5) and then enter into negotiation: so, when should that Ib_tfa pr;
, K © + determination be made, before or after the public notice and opportunity for Q‘)

q

informational meeting?
As indv'cw\"-d- ,bdfh/
(c) When the department decides to process a letter of intent, the department

shall provide public notice about the letter of intent in the area of the covered

facilities.

g Aaﬁvf‘ﬁé-‘
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«+NOTE: Section 299.80 (8) has much more detailed provisions about notice.
Should any of the notice or informational meeting provisions in this proposal be
“beefed-up”?

(d) After providing public notice under pér. (c) about a letter of intent, the
depértment may hold a public informational méeting on the letter of intent.

"(e) Within 30 days after the public notice under par. (c), interested persons may
i’equest the department to grant authorization to participate in the negotiations
under par. (f). A person who makes a request ﬁnder this paragraph shall describe
the person’s interests in the issues raised by the letter of intent. The department
shall determine whether a person who makes a request under this paragraph may
participate in the negotiations under par. (f) based on whether thé person has
demonstrated sufficient interest in the issues raised by the letter of intent to warrant
that participation.

(0 No sooner than 30 days after providing public notice under par. (c) about a
letter of intent, the department may begin negotiations concerning é green tier
contract with the applicant that sﬁbmitted the letter of integt and with any persons
to whom the depar_trhent granted permiss_ioﬁ under par. \

(® The _deparf:ment may terminate negotiations with an applicant concerning
a green tier contract and the decision to terminate negotiations is not subject to
review under ch. 227.

+NOTE: This is based on s. 299.80 (6) (c). Should it be included? }J}

(h) If negotiations under par. (f) result in a proposed green tier contract, the

department shall provide public notice about the proposed green tier contract in the

area of the covered facilities.

1 .,
or achivvhes
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() After providing public notice under par. (c) about a proposed green tier
contract, the depertment may hold a public informational meeting on the proposed

green t1er C ntract

Within 30 days affer He ﬁll-o vighee. nder par. U\) er “the. public

(j) The department may enter into a green tier contract with an applicant if the "l@““’j
applicant satisfies the requirements in sub. (5). The department shall ensure that -ga,r ( )
the incentives provided under the contract are proportional to the env1ronmental d?arl»ne
benefits that will be provided by the part1c1pant under the green tier contract. The Mr -

term of a green tier contract is 5 years, with opportumty for renewal for addltmnal Nkh

e~
5 year terms upon agreement of the parties. : _ Coectrall”

with, an

++NOTE: The concept paper indicates that review of DNR's decision fo'enter inter OPP (,ud‘
contract would be available only under s. 227.52. Does that mean there is to be no

administrative contested case hearing?; See s. 299.80 (6) (d) concermng review of
cooperative agreements. s

(0 POWERS AND DUTIES OF THE DEPARTMENT. (a) To facilitate the process under

sub. (6), the department shall develop model ferms that may be used in green tier

contracts.

C;O:K PaPst (33'/ 4¢¢0+‘£ca:é;in %Zm
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DOA......Wong — Green tier initiative

FOR 2001-03 BUDGET — NoT READY FOR INTRODUCTION

&

of
%-

1 AN ACT £ relating to: the budget.

- Analysis by the Legislative Referénce Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do -
enact as follows: :

: A
SECTION 1. 15.347 (3) of the statutes is created to read:
A v : '
15.347 (3) GREEN TIER COUNCIL. There is created in the department of natural
resources a green tier council consisting of 15 members appointed by the secretary

of natural resources. The secretary shall appoint members ‘representing

[=2 2 | - (S

environmental organizations, businesses, and local governmental units.

*NOTE: We usually specify a specific number of members to make it easier to keep
- track of membership and vacancies. Please let me know if you would prefer a different v/
number of members or if you would like to specify the length of terms.

7 SECTION 2. 20.143 (1) (eg) of the statutes is created to read:
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SECTION 2
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V%

20.143 (1) (eg) Green tier and environmental management system grants.
Biennially, the amounts in the schedule for green tier and environmental
management system grants under s. 560.125.

»wNOTE: This SECTION involves a change in an - appropriation that must be L
reflected in the revised schedule in s.,20.005, stats. :

SECTION 3. 299.83 of the statutes is created to read'

299.83 Green tier program. (1) DEFINITIONS In tlus section:

(a) “Covered facility or activity” means a fac1hty or act1v1ty that is included, or
intended to be included, in the green tier program. '.'

(b) “Environmental management system” means an organized set of
procedures to evaluate environmental performance and to achieve measurable or
noticeable improvements in that environmental performance through planning and

changes in operations.

(¢) “Environmental performance,” unless otherwise Qualiﬁed, means the

v o
effects, whether regulated under chs. 160 and 280 to29¢

t

or unregulated, of a facility
or activify on air, water, land, natural resources, and hpman health.

(d) “Environmental requirement” means a requif;ement in chs.A16(‘)/ or 286/to
299, a rule promulgated under one of those chapterél;:."p;; a permit, license, other
approval, or order issued by the department under one'} of I:hose chapters.

(e) “Green tier contract” means a contract entered into by tlIe department and
a participant in level 2 of the green tier program, and that may be signed by other
interested parties, that specifies the participant’s commitment to superior
environmental performance and the incentives to be provided to the participant.

(B “Green tier program” means the program under this sec%n

(g) “Superior environmental performance” means one of the following:
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1. That an entity limits the discharges or emissions of pollutants from, or in

some other way minimizes the negative effects on air, water, land, natural resources,

or human health of, a facility that is owned or operated by the entity or an activity

that is performed by the entity to an extent that is greater than is required by

applicable environmental requirements. —

2. That an entity minimizes the negative effects on air, water, land, natural

resources, or human health of the raw materials used by the entity or the products

or services produced or provided by the entity to an extent that is greater than is

' required by applicable environmental requirements.

8. That an entity voluntarily engages in restoring or preserving natural

—

. ' —
resources. R

4. That an entity helps other entities tocomply with environmental
requirements or to accomplish the results describeé 1n sﬁbd. f or 2.

(h) “Violation” means a violation of an enﬁroﬁ;nental requirement. -

(2) ELIGIBLE PARTICIPA_NTS. Any public or privai-:el entity may apply to the

department to participate in the green tier program. A group of public or private

entities may together apply to the department to participate in the green tier

program. An applicant for the green tier program shall identify the facilities or

activities that it intends to include in the program.

(3) ELIGIBILITY FOR LEVEL ONE. (a) An applicant is eligible for level one of the

~ e
green tier program if the applicant satisfies the reqiirements in pars. (b) to (d). If

e
an applicant consists of a group of private entities, éach requirement in pars. (b) to
(d)/applies to each entity in the group. |

(b) To be eligible to participate in level one, an applicant shall demonstrate all

of the following:

-

—
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SECTION 3

1. That, within 60 months before the date of application, no judgment of
conviction was entered against the applicant, any managing operator of the
applicant, or any person with a 25% or more ownership interest in the applicant for

a criminal violation involving a covered facility or:‘ activity that resulted in

* substantial harm to public health or the environment or that presented an imminent

threat to public health or the environment..

2. That, within 36 months béfore the date of appliéétidn, no civil judgment was
entered against the applicant, any managing operator .of -fhe applicant, or any person
with a 25% or more ownership interest in the appiicant.for a violation involving a
covered facility or acfivity that resulted in substantial harm to public health or the
environment.

| 3. That, at the time 6f application, no case is pending for a violation involving
a covered facility or activity that resulted in substantial harm to.p‘ublic health or the
environment or that presegted an imminent threai‘z to public health of the
environment.

(¢) To be eligible to participate in level one, an applicant shall submit an
application that describes all of the following: |

1 The applicant’s past environmental performance with respect to each

covered facility or activity.
2. The vapplicant’s current environmental performance with respect to each

cover;ed facility or activity.
| 3. The applicant’svplans for activities that enhance the environment, such as

improving the appliéant’s environmental performance with respect to each covered

facility or activity.
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SECTION 3

(d) To be eligible to participate in level one, an applicant shall do all of the
following: |

1. Have implemented, or commit itself to implementing within one year of
application, for each covered facility or activity, an environmental management
system that is all of the following:

a. Based on the standards for environmental management systems issued by
the Infernational Organization for Standardization or determined by the
department to be functionélﬁ equivalent to an environmental management system
that is based on those sfandards. |

b. Determined by the deparfment to be appropriate to the nature, scale, and

environmental impacts of the applicant’s operations related to each covered facility

or activity.

2. Include, in the environmental|system under subd. 1, goals in at least 2 of

the following areas:

a. Improving the environmental performance of the applicant, with reSpeci: to

each covered faclhty or act1v1ty, in aspectg of environmental performance that are
C
regulated under chs. 160 and 280 to p

b. Tmproving the environmental performance of the applicant, with respect to -

each covered facility or activity, in aspects of environmerntal performance that are not
7

: s
regulated under chs. 166 and 280 to 295

¢. Voluntarily restoring or preserving natural Tesources. 'l
3. Explain to the department the ratlonale for the ch01ces of goals under subd.

S
2. and describe any consultations with residents of the areas in which each covered

facility or activity is located or performed and with other interested persons

concerning those goals.
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SECTION 3

4. Conduct, or commit itself to conducting, annual audits of the environmental
management system under sﬁbd. 1., with every 3rd audit performed by an outside
auditor approved bby the department, and commit itself to submitting an annual
report oﬁ the audit to the department.

5. Commit itself to submitting to the department an annual report on progress
toward meeting the goals under subd. 2:'/ ' | V

(4) PROCESS FOR LEVEL ONE. (a) Upon receipt of an application for participatioh
in level one of the green tier program, the departmehf shall provide public notice

about the application in the area in which each covered facility or activity is located

, or performed. -

v . '
(b) . After providing public notice under par. (a) about an application, the

dépa.rtment may hold a public informational meeting on the é.pplication.

(c) The department shall approve or deny an application within 60 days after
providing notice under par. (z;)/ or, if the department holds a public informationali
meeting under par. (bs,/within 60 dayé after that meeting.} The department may limit
the number of participants in level one of the green tie'x.'_v p_l;"ggramv, or limit the extent
of participation by a particular applicant, based on the départx-nent’s determination
that the limitation is in the best interest of the green tie;' program.

(d) A decision by the department under par. (c) to approve or deny an
application is not subject to review under ch. 227.

(5) ELICIBILITY FOR LEVEL 2. (a) An applicant is eligible for level 2 of the green
tier progrgﬁ if the applicant satisfies the requirements in pars. (g) to (5). If an
applicant consists of a group of public or private entities, each requirement in pars.

> 7 .
(b) to (d) applies to each entity in the group.
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(b) To be eligible to participate in level 2; an applicant shall demonstrate all of
the following:

1. That, within 120 months before the date of application, no judgment of
conviction was entered against the applicant, any managing operator of the
applicant, or any person with a 25% or more ownership interest in the'applicant for
a criminal violation involving a covered facility or activity that resulted in
substantial harm to public health or the environment or that presented an imminent
tnreat to public health or the environment.

2. That, within 60 months before the date of application, no civil judgment was
entered against the applicant, any managing operator of the applicant, or any person
with a 25% or more ownershlp interest in the apphcant for a v101at10n involving a
covered facility or activity that resulted in substantlal harm to public health or the
env1ronment.

3. That, at the time of application, no case is pending for a violation involving
a covered facility or activity that i‘esulted in substantial harm to public health or the
environment or that presented an ‘imminent threat to public health or the

environment.

(c) To be eligible to participate in level 2, an applicant shall do all of the -
following: ’
1. Demonstrate that it has implemented for each covered faci]ity~ or aétivity, an
environmental management system that is all of £hé following:
" a. Based on the standards for environmental management systems issued by
the Intematmnal Organization for Standardization or determmed by - the

department to be functionally equivalent to an environmental management system

that is based on those standards.
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b. Determined by the department to be appropriate to the nature, scale, and
environmental impacts of the applicant’s operations related to to each covered
facility or activity. F |

2. Commit itself to having an outside auditor approvéd by the department
conduct annual audits of the environmental manageineﬁt_system under sub‘(l. and
to submitting an annual report on the audit to the dép‘;ujtment.

8. Commit itself to annﬁally conducting an léiidit of compliance wit;h

environmental requireménfs that are applicable to the covered facilities and to

osults of the audit to the department.
be Q;ha;blc to
icipate in level 2, an applicant shall demonstrate a record of superior

submitting the

(d) Tofpa
environmental performance, and describe the measures that it propdses to take to
maintain and imprdve its superioi' enviromﬁental perfoﬁnance.

(6) PRrOCESS FOR LEVEL 2. (a) To apply for participation in level 2 of the green
fier program, an entity shall submit a letter of intent to:the department. In additionb
to providing information necessary to show that the applicant satisfies the
requirements in sub. (5/), the applicant shall do all of th’_é-‘:following in the letter of

intent:

’

1. Describe the involvement of interested persons in developing the proposal
for maintaining or improving fhe applicant’s superior environmental performance,
identify the interested persons, and describe the interests that those person have in

the applicant’s participation in the green tier program.

2. Outline the provisions that it proposes to include in the green tier contract. .

(b) The departinent may limit the number of letters of intent that it processes

based on the staff resources available.
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(c) When the department decides to process a i;tter of intent, the department
shall provide public notice about the letter of intent in‘the area in which each covered
facility or activity is located or performed. | } ‘ v

(d) After providing public notice under par. (c)V about a letter of intent, the
department may hold a public informational meeting on the letter of intenf.

(e) Within 30 days after the public notice under par. (ciinterested persons may
request the department to grant authorization to participate in the negotiations
uﬁder par. 4(‘6. A person who makes a request under this paragléph shall describe
the person’s interesté in f.he issues raised by the létter of intent. The department
shall determine whether a person who makes a request under this paragraph may
participate in fhe negotiations under par. .(g baééd; on whether the person has
demonstrated sufficient interest in the issues raised by the letter Qf intent to warrant
that participation. |

(f) If the department determines that an applicant satisfies the requirements
in sub. (5), the department may beginvnegoﬁat-ions concerning a green tier contract
with the applicant énd with any persons to whom the department granted
permission under par. (e). The department may begin the negotiations no sooner
than 30 days after providing public notice under par. (cl{about the applicant’s letter -
of intent. |

(g) The department may terminate négotiatiqr;g .,With an applicant concerning

a green tier contrfﬁt and the decision to terminate negotiations is not sﬁbject to

review under ch. 227,

/

(h) If negotiations under par. (f) result in a proposed greeh tier contract, the
department shall provide public notice about the proposed green tier contract in the

area in which each covered facility or activity is located or performed.
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v
(i) After providing public notice under par. (h) about a proposed green tier

contract, the department may hold a public informational meeting on the proposed -

green tier contract.

(j) Within 30 days after providing notice under par (h) or, if the department

holds a public informational meeting under par. (i):‘,{\’;vi;thin 30 days after that
meetihg, the department shall decide whether to enter into a green tier contract with
an applicant. In a green tier contract, the departnient shall require that the
participant maintain the environmental management system described in sub. (5)
(c)‘l/. and abide by the commitments in sub. (5) (c) 2/ and é/ 'The department shall
ensure that the incentives provided under a green tier contract are proportional to
the environmental benefits that will be provided by the participant under the green
tier contract. The department shall include in a green tier contract remedies that
apply if a party to the contract fails to comply with the céntract. The term of a green
tier contract is 5 years, with opportunity for renewal for g@ditional 5 year term_s upon
agreement of the parties. - | _' l 3 | 7

(k) Notwithstanding s. 227.42, there is no right 1:,0:an administrative hearing
on the department’s decision to enter into a contract ﬁnder par. (]'{but the decision
is subject to jﬁdicial review.

(7) SUSPENSION OR TERMINATION OF PARTICIPATION. (a) The department may
suspend or revoke the participation of a participant in the green tier program at the |
request of the participant.

(b) The department may terminate the participation of a participant in the
green tier brogram if a judgment is éntered against thg participant, any managing
operator of the participant, or any person with a 25% pf ‘%nore ownershiﬁ interest in

the participant for a criminal or civil violation involving a covered facility or activity
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that resulted in substantial harm to public health or the environment or that
presented an imminent threat to public health or the environment.

(c) The department may suspend the participation of a participant in the green
tier program if the department determines that the participant, any managing
operator of the participant, or any person with a 25% or more ownership interest in
the participant committed a c_riminal or civil violation involving a covered facility or
activity that resulted in substantial harm to public health or the environment or that
presented an imminent threat to public health ‘or the environmient and the
department refers the matter to the department of ji.}'stice for prosecution.

(d) The department may suspend or revoke the participation of a green tier
participant in level one if the participant does not implement, or fails to maintain,
the vironmental management system described in sub. (3) (cf)/l., fails to
conduct annual audits described in sub. (3) (df{or fails to submit annual reports
described in sub. (3) (d) ‘5/ |

(e) The department may, after an opportunity for a hearing, revoke a green tier '
contract if the department determines that the participant is in substantial
noncompliance with the green tier contract:

(f)- A person who is not a party to a green tiex_' cqntract, but who believes that
a participant is in substantial noncompliance w1th a green tier contract, may ask the
department to revoke a green tier contract under par (e{

(8) POWERS AND DUTIES OF THE DEPARTMENT. (a) .To facilitate the process under
sub. (6), the department shall develop model termsAthat may be used in green tier
contracts. ’ : . : o~

(b) After .c-onsultations with interested persons, the departmeht shall annually

establish a list identifying aspects of superior environmental performance that the
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1 department will use to idenfify which letters of intent it will process under sub. (6)
2 in the following year and the order in which it will process the letters of intent.

(¢) The department may promulgate rules for thev.admim'stration of the green

‘tier program. In the rules the department may si ecify 1ncent1vesj';§at are

consistent with federal laws and other state laws/whith the department may provide

6 to participants in the green tier program.

7 (d The department shall encourage ’small_ businesses, agricultural
8 organiz_ations, entities that are not subject to environmental requirements, local
9 governments, and other entities to form groups to work cooperatlvely on projects to

10 achieve superior environmental performance

11 (e) The department shall consult with the green tier cougil apout the operation

12 of the green tier program, priorities for the green tier program, and evaluation of the

13  green tier program. ‘ e
14 - () The department and the department of commerce shall jointly provide
15 information about environmental management systems to potentlal participants in

16 the green tier program ‘and to other 1nterested persons The department shall
17 consult with the department of commerce about the administration of the green tier

18 program. -
19 SECTION 4. 560.125 of the statutes is created to read:
20 560.125 Green tier and environmental management system grant

21 program. (1) The departr‘gant shall make grants from the appropriation under s.
v _
22 20.143 (1) (eg) to nongovernmental organizations to help those organizations develop
23 the ability to participate as interested persons in the green tier program under s.
i

24 299.83. The department shall allocate at least $150,000 per year for grants under
25 this subsection.
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@ (2) The department shall make grants from the appropriation under s. 20.143
2 (1) (eg) to assist persons to develop environmental management systems, as defined
3 ins. 299.83[(1{(b).
4 ~ (END)

[ Ne
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Manyee Wong:

This is a preliminary draft of the green tier proposal. I was thinking that the draft
could use “tier” one and 2 (or I and II), rather than “level.” Let me know what you think. -

DNR’s instructions for this draft indicated that the decision to enter into a green tier
contract should be subject to judicial review under s. 227:52: Because the provisions
in ch. 227 for judicial review presuppose an administrative hearing, which is not

available under the draft, this draft provides for judicial review but does not refer to
s. 227.52. - [

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.state.wi.us
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Mahyee Wong:

This is a preliminary draft of the green tier proposal. I was thinking that the draft

could use “tier” one and 2 (or I and II), rather than “level.” Let me know what you think.

'DNR’s instructions for this draft indicated that the decision to enter into a green tier

-contract should be subject to judicial review under s. 227.52. Because the provisions

in ch. 227 for judicial review presuppose an administrative hearing, which is not -
available under the draft, this draft provides for judicial review but does not refer to
s. 227.52, :

Rebecea C. Tradewell

Managing Attorney

Phone: (608) 266—-7290 ,
E-mail: beckytradewell@legis.state.wi.us = -



